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1 October 20, 2009 1 struggle through the procedures. There'sa
2 COMMISSIONER: 2 proposed list of exhibitsfor the C-NLOPB in
3 Q. Good morning, ladies and gentlemen, Mr. Rail. 3 their presentation | will not be referring to
4 ROIL,Q.C. 4 other than the two PowerPoint presentations
5 Q. Thank you, Commissioner, good morning to you. 5 and thelegidation. | have alerted the
6 COMMISSIONER: 6 registrar to that, but | would ask that the
7 Q. Just acoupleof opening remarks from me about 7 proposed list of exhibits for the C-NLOPB,
8 the evidence for today. As you were told 8 which includes the two PowerPoint
9 yesterday, the first presenter is the C-NLOPB, 9 presentations of the two individuals, the
10 the Canada Newfoundland and Labrador Offshore 10 Atlantic Accord, the federal and provincial
11 Petroleum Board. There are two witnesses who 11 Implementation Acts and regulations, and the
12 will be appearing for the Board, John Andrews, 12 C-nLop guidelines be admitted as exhibitsin
13 who is the Manager of Legal and Land 13 these proceedings. During abreak we will
14 Department, and Howard Pike, who is the Chief 14 have alisting of them for counsel and other
15 Safety Officer. They will be more 15 parties present if that is deemed necessary
16 appropriately identified to you later. We had 16 and appropriate for the proceedings. As |
17 originally planned for there to be panel right 17 say, we're going to stay fairly closely
18 from the outset with respect to this 18 focused on the presentation that isin the
19 particular entity. However the two 19 PowerPoints with some references to
20 presentations are a bit separate so it just as 20 legislation, at least initially. Okay, I'll
21 easy for usto do it with them sitting there 21 first ask Mr. John P. Andrews to come up,
22 individually. Thetableisalittle small for 22 please, to the witness' s table.
23 two, so | think when it gets to questioning 23 MR. JOHN PETERS ANDREWS, (SWORN) EXAMINATION-IN-CHIEF BY
24 from others later inthe day or tomorrow, 24 JOHN ROIL, Q.C.
25 we'll arrange adlightly larger table for them 25 REPORTER:
Page 2 Page 4
1 to have a little more comfort. This isthe 1 Q. Stateyour name, please.
2 first of the so-called jurisdictional 2 MR. ANDREWS:
3 entities, those that set up for you and for 3 Q. John Peters Andrews.
4 the public an understanding of who is 4 ROIL, Q.C::
5 responsible for what with respect to safety, 5 Q. Mr. Andrews, you are the Manager of Legal and
6 travelling into the offshore. At this point 6 Land Department of the C-NLOPB.
7 intime, the C-NLOPB will give arelatively 7 MR. ANDREWS:
8 high overview of what they do and how they do 8 Q. Yes | am. That'sthe position | accepted in
9 it. Therewill no particular reference to any 9 the year 2000 with the Board.
10 of the operators, the threethat we have 10 ROIL, Q.C.:
11 chosen today, other than a passing reference. 11 Q. Okay.
12 The desireistwofold. Oneisto make sure we 12 MR. ANDREWS:
13 stay in the jurisdictional area, and the other 13 Q. | wasalso at that point in time appointed as
14 isto make surewe don’'t get down into the 14 the Registrar of Interests, so | am in charge
15 detailstoo early on. Therewill be atime 15 of the land registry, the land registration
16 when we will come to the oil companies and to 16 and tenure system at the Board, and in the
17 their safety plans and their operational 17 year 2006, | was appointed Corporate Secretary
18 decisions, and at that point in time the C- 18 of the Board. | have been continuously
19 NLOPB will be able to come back from time to 19 employed at the Canada Newfoundland and
20 time if necessary to talk about their 20 Labrador Offshore Petroleum Board since 2000.
21 engagement with particular operators, but 21 ROIL, Q.C::
22 right now it isjust a painting of the 22 Q. | know you asalawyer. | know something of
23 overview, if you will. Thefirst thing that | 23 your background, but perhapsyou could just
24 haveto do, | believe--again thisisthe first 24 give to the Commissioner and to those present
25 one we'vedone so bear with me while we 25 alittle background on your involvement in law
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1 andin theoil industry prior to that time 1 Q. | haveindeed.
2 when you joined the Board. 2 ROIL, Q.C:
3 MR. ANDREWS: 3 Q. Okay. Isityour wish that you control that?
4 Q. | amalawyer by profession. I'm agraduate 4 MR. ANDREWS:
5 of Dalhousie University Law School in 1980. | 5 Q. Yes asamatter of fact, aslong as my slides
6 was admitted to the Law Society of 6 comeup as| expect them to on the screen,
7 Newfoundland in 1981. | spent some timein 7 obvioudly, | will control it.
8 private practice in St. John's, and thereafter 8 ROIL, Q.C.:
9 accepted employment with Mobil Oil Canada | 9 Q. That'sright, well, you arethe guinea pig
10 Properties. | spent six yearsin their employ 10 heretoday. You arethe first person to use
11 in St. John's, Calgary, with some temporary 11 the technology. We have practised with it.
12 assignmentsin New Orleans and Lagos, Nigeria. |12 It worksin practice, but inevitably inthe
13 Thereafter, | accepted employment in 1989 with |13 real world some glitches will appear from time
14 the Province of Newfoundland and Labrador. | 14 to time.
15 served with the Department of Justice there 15 MR. ANDREWS:
16 mainly advising the Department of Natural 16 Q Wdl, | will say it's probably not
17 Resources in respect of mining operations and 17 inappropriate that | am a guinea pig with this
18 offshore oil and gas operations. 18 system as infact immediately following the
19 ROIL, Q.C.: 19 lossof Cougar Helicopter 491, we, at the
20 Q. During your engagement with Mobil Oil 20 Board, focused onour particular role in
21 internationally, what sort of things were you 21 dealing with that circumstance and, of course,
22 involved in, just briefly, in terms of the oil 22 fairly early onin our deliberations the
23 industry so that we understand your 23 provisions of Section 165 of the Atlantic
24 familiarity withit. 24 Accord Implementation Act came to our
25 MR. ANDREWS: 25 attention. It providesfor inquirieswhere a
Page 6 Page 8
1 Q. Within Mobil Oil Canada Properties when | was 1 spill or debrisor an accident or incident
2 working St. John’s and Calgary, | was engaged 2 related to any activity of our legislation
3 with the promotion of the Hibernia Project and 3 occurred, and the calling of aninquiry in
4 with the drafting of documents to proceed with 4 respect thereof. I, fairly early onin the
5 the development of that project. On 5 process, engaged in determining whether it
6 assignments that | took with Mobil outside of 6 would be appropriate for the Board to proceed
7 St. John'sand outside of Canada, it was 7 with an inquiry, and what the terms of that
8 generally dealing with contractual matters and 8 inquiry would be. 1 did spend considerable
9 with joint operations, contracting matters 9 time looking at other investigations that may
10 with other operators. 10 be undertaken in respect of that particular
11 ROIL, Q.C.: 11 incident.
12 Q. Thankyou. Mr.Commissioner, it'snot my 12 ROIL, Q.C:
13 purpose to put Mr. Andrewsforward as an 13 Q. By"other investigations' you mean by other
14 expert as you would in a court of law perhaps, 14 persons or by other entities?
15 but simply to provide some background on his 15 MR. ANDREWS:
16 knowledge and familiarity with the issues that 16 Q. Certainly specifically the immediate
17 he' s going to speak about. 17 engagement of the Transportation Safety Board,
18 COMMISSIONER: 18 and Coast Guard and Transport Canada in
19 Q. |think that's helpful, yes. 19 respect of the actual activities of the rescue
20 ROIL, Q.C:: 20 and the dealing with the raising of the
21 Q. Yes. Okay, Mr. Andrews, | understand that you 21 helicopter and the recovery of those who lost
22 have prepared a PowerPoint-type presentation 22 their lives, but certainly the TsSB
23 to guide you and us through your evidence 23 investigation was foremost in our mind asit
24 today. 24 focused directly ontheincident itself and
25 MR. ANDREWS: 25 whether there would be a determination of the
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1 cause for the incident. We determined that 1 in, so to say that | had a protocol file to go
2 the legidation, the Atlantic Accord 2 to on how to set up a Section 165 inquiry, |
3 Implementation legislation, which | will tell 3 will tell you that | did not have a protocol
4 you more than once probably this morningis 4 file. Weworked on an ad hoc basis. With the
5 really very robust legidlation. It provides a 5 circumstances we found ourselves in with other
6 lot of answers to questions that you ask it 6 investigation efforts being undertaken,
7 about regulatory authority jurisdiction and 7 focused very much on how we could most make
8 particular procedures to undertake. Thisvery 8 the recommendations and conclusions of an
9 robust legidlation, | think, required the 9 inquiry focus on our future activities, and it
10 holding of an inquiry following the loss of 10 was on that basisthat we focused very early
11 the helicopter. It did not appear to us, to 11 onon the Termsof Referencethat you read
12 the Board, that undertaking a duplicative 12 into the record yesterday.
13 investigation or inquiry of that undertaken by 13 ROIL, Q.C.:
14 the TsB would be of value. Wedid focuson 14 Q. And, | takeit, there are no regulations that
15 our the Board' s ability to tailor the inquiry 15 cometo play inthat particular part of the
16 tofocus ona forward-looking basison how 16 legidlation.
17 transportation by helicopter in the offshore 17 MR. ANDREWS:
18 area could be enhanced, and that was the focus 18 Q. There are nonethat bear directly on the set-
19 that the Board determined early on that this 19 up of theinquiry. | haveto say we did find
20 inquiry would take. | have to say that | 20 benefitin reviewing the Terms of Reference
21 along with outside counsel and other managers 21 and outcomes of other inquiries, and the
22 of the Board, the executive of the Board, the 22 structure, the ability to have powers under
23 Board itself spent considerable time working 23 Public Inquiries Acts, for example, as to
24 on aprospective Terms of Reference for this 24 whether those would make the inquiry
25 inquiry. | do have tosay that prior to 25 commissioned by the Board of greater value,
Page 10 Page 12
1 completion of the Terms of References for this 1 and all of thesethoughtsand analysiswent
2 inquiry we did engage the servicesof the 2 into the drafting of the Terms of Reference
3 Honourable Mr. Wells, Q.C., as Commissioner. 3 that you read into the record yesterday.
4 Hewas engaged as well in review of draft 4 ROIL, Q.C.
5 Termsof Referenceto determine where this 5 Q. Okay, wel, I think perhaps that’s a nice way
6 inquiry would go, what would be the inputs, 6 to introduce the whole concept of the Board
7 and what did we presume would be the outputs 7 legislation and whatnot, and I’ m going to ask
8 as the deliverables from thisinquiry, so 8 you to take us through your presentation, and
9 while you - 9 | guessI’'m going to caution you that while
10 ROIL, Q.C.: 10 you, | and the Commissioner and perhaps others
11 Q. I'mjust goingto stop you there. Didyou 11 in thisroom have agiven alot of thought to
12 have an earlier incident and inquiry that you 12 what the Board does and to itslegidlation,
13 had as a precedent or asa guide to lead you 13 there are somewho will be watching and
14 on, or was this the first one? 14 listening to this who will need to be
15 MR. ANDREWS: 15 informed, so | may take youin some smaller
16 Q. Thisisthefirstinquiry that we had called 16 steps than you would normally take, but we'll
17 under our legislation. We have--and Mr. Pike 17 see how it works as we go along.
18 will speak moreto thislater in the day, the 18 MR. ANDREWS:
19 Board and the Board staff are empowered in 19 Q. I'm very conscious of the Commissioner’s
20 specific  instances to undertake 20 statement yesterday that while | sit here at
21 investigations, audits, and we do direct the 21 thistable, you know, addressing the 30 people
22 undertaking of enforcement actionsand have 22 inthisroom, thereisavery wide audience
23 been engaged in prosecutions pursuant to this 23 for thisinquiry. There are some particular
24 Act but, no, thiswas thefirst inquiry that 24 publics and the public at large, and | am also
25 we felt the legidation directed us to engage 25 cognitive of histhoughts that there are
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1 regulators and operators outside of our 1 thereisany confusion on that | will go back
2 jurisdictions that are interested in the 2 to the full nomenclature to ensure that you
3 outcome of this inquiry too. To the extent 3 know I'm talking about my employer. We'll
4 that | can speak toissues that | think will 4 look at the legidlative jurisdiction, the
5 be of assistance to them, | will try aswell, 5 organization of theBoard, how they have
6 although my focus is obviously on thisinquiry 6 structured themselvesto do thework that
7 and the purpose asset out inthe Terms of 7 they’'rerequired todo. | will spend some
8 Reference. | will try and give a 10,000-foot 8 time focusing on the mandate role and
9 view of the Board. | haveentitled this 9 objectives of the Board aswe have seenitin
10 presentation, Role of the Canada Newfoundland 10 areview of what we have availableto us by
11 and Labrador Offshore Petroleum Board. It 11 way of territoria jurisdiction, legisative
12 will beat afairly high level, and to some 12 jurisdiction, and organization structure. |
13 extent it will provide aroad map which | hope 13 will speak somewhat about the method of
14 will assist the particular partiesin the 14 decision-making at the Board level and within
15 room, and the special publics and the larger 15 the Board, so that it canbe clear what
16 public in understanding exactly what the 16 decisionsthe Board can make and implement,
17 Canada Newfoundland and Labrador Offshore |17 and what other processes may overlay the
18 Petroleum Board does day to day and in 18 decision-making process at the Board, and |
19 particular circumstances and, as well and with 19 will introduce the concept of work
20 an important focus what the Canada 20 authorizations. Mr. Pike, who is our Manager
21 Newfoundland and Labrador Offshore Petroleum |21 of Safety and Operations, and the Chief Safety
22 Board does not do, and that will be dealt with 22 Officer at the Board will speak in more detail
23 later in my presentation where obviously our 23 about work authorizations, and the entire
24 interaction with other regulatorsis dealt 24 protocol of activity that comesinto place
25 with in amanner that will hopefully avoid 25 once an authorization is granted by the Board.
Page 14 Page 16
1 duplication and afford co-operation between 1 ROIL, Q.C:
2 regulatory agencies. 2 Q. Thank you. These expressions of
3 ROIL, Q.C.: 3 authorization, we'll define them aswe go
4 Q. Okay, you can perhapstake your - 4 through, | take it.
5 MR. ANDREWS: 5 MR. ANDREWS:
6 Q. Am| going to bedriving here? 6 Q. Wewill indeed.
7 ROIL, Q.C: 7 ROIL, Q.C:
8 Q. Yes, and see how the mouse works, and all the 8 Q. Good. Okay.
9 screens in the room should move. 9 MR. ANDREWS:
10 MR. ANDREWS: 10 Q. Inrespect of our territorial jurisdiction, |
11 Q. Okay. 11 have put up amap here which shows the
12 ROIL, Q.C.: 12 province of Newfoundland and Labrador. | have
13 Q. Andthey do sofar. 13 much the samemap placed on aneasel here
14 MR. ANDREWS: 14 nearby. Themap on theeasel identifiesa
15 Q. Andl thank you very much, and | have noted 15 number of particular offshore areas, which in
16 that my name and my page numberswere not on |16 the offshore oil and gasindustry we refer to
17 the first page, but they are showing up now so 17 as basins or sub-basins, and the ones
18 that the number down in the bottom corner is 18 identified on this map are the ones that have
19 what | refer to as my side number, and if we 19 been and continue to be of interest to those
20 do need to go back that will be the number 20 who hold interests by way of exploration,
21 I'll bereferringto. As an overview of the 21 license, significant discovery license, or
22 presentation, | will speak to the territorial 22 production license inthe offshore area of
23 jurisdiction of the Canada Newfoundland and 23 Newfoundland and Labrador. The offshore area
24 Labrador Offshore Petroleum Board, which | 24 itself, the territoria jurisdiction is
25 will start now calling “the Board," but if 25 defined in Section 11 of the Atlantic Accord
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1 Implementation legidation. It means those 1 arbitration, the line was established, |
2 sub-marine areas lying seaward of the lower 2 believe, in 2002, and it defines the maritime
3 water mark of the province and extending at 3 boundary between the province of Newfoundland
4 any location asfar as (A) in aprescribed 4 and Labrador and Nova Scotia for purposes only
5 lineor (B) whereno lineis prescribed at 5 of offshore oil and gas exploration pursuant
6 that location, the outer edge of the 6 to the Nova Scotia legislation and the
7 continental margin or a distance of 200 7 Newfoundland legislation prescribed by the
8 nautical miles from the baselines from which 8 federal governments and thetwo provincia
9 the breadth of the territorial sea of Canada 9 governments.
10 is measured, whichever isthe greater. 10 ROIL, Q.C.:
11 ROIL, Q.C.: 11 Q. Soyouare aware, | gather, that there isa
12 Q. Okay, well, lawyerswill understand that. How 12 similar organization to yours that has
13 will other people understand that, generally? 13 responsibility for thejurisdictionin Nova
14 MR. ANDREWS: 14 Scotia?
15 Q. I'll take you through the concept of seaward 15 MR. ANDREWS:
16 of thelow water mark. Whilethere is some 16 Q. lam.
17 law around seaward of the low water mark, | 17 ROIL, Q.C.:
18 think most would understand that the water 18 Q. Andthat’scalled the CNS, or the Canada Nova
19 rushesup onto beaches around Newfoundland, |19 Scotia Offshore Petroleum Board?
20 and that would be considered the low water 20 MR. ANDREWS:
21 mark. Legally, theremay be an exclusonfrom |21 Q. Canada Nova Scotia Offshore Petroleum Board.
22 these area for those parts of the province 22 ROIL, Q.C.:
23 which might be considered historic bays and 23 Q. Okay.
24 might be cut by baselines asbeing infact 24 MR. ANDREWS:
25 inland waters, but | think as ageneral rule 25 Q. They areactually described and empowered
Page 18 Page 20
1 we should look at the low water mark as being 1 pursuant to legidation very similar tothe
2 the low end of the beach. 2 Atlantic Accord Implementation legislation.
3 ROIL, Q.C: 3 They were granted their powersin asimilar
4 Q. Okay, so anything that takes place above the 4 timeframe to the powers granted under the
5 low end is not considered to be the offshore? 5 Accord Implementation legislation. They run a
6 MR. ANDREWS: 6 very similar operation organizationaly in
7 Q. It'snot considered to be the offshore area 7 Nova Scotia, and they are, as we are, engaged
8 That is not to say that because operations may 8 in theregulation of exploration matters,
9 continue in respect of onshore activities that 9 production matters, and the regulation of
10 the Board would not claim subject matter 10 safety and environmental protection within
11 jurisdiction over that. I'll take you through 11 what isdescribed as their offshore area,
12 "A" and"B." Onthemap that we have on our 12 which obviously is under their legislation
13 screens you will note that there are no 13 prescribed by the other side of the linel
14 prescribed lines drawn. The map that you'll 14 just identified.
15 seeon the easd will show one prescribed 15 ROIL, Q.C.:
16 line, and I' [l move away from the mic just to 16 Q. Right.
17 point it out. 17 MR. ANDREWS:
18 ROIL, Q.C.: 18 Q. Ther€'salso anareasurrounding St. Pierre
19 Q. Yes, thelinethat lies between what we would 19 and Miquelon that is coloured differently in
20 know as Newfoundland and Cape Breton. 20 each of themaps that are in front of us.
21 MR. ANDREWS: 21 That again is an area that pursuant to
22 Q. Thatis infact a linethat was determined 22 international maritime arbitration has been
23 pursuant again to the very robust provisions 23 determined to be extraterritorial to the
24 of the Atlantic Accord Implementation 24 country of Canada. This is in fact
25 legidation. Under international maritime 25 territorial jurisdiction of the Republic of
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1 France, of which St. Pierre and Miquelonisa 1 offshore areais defined by meets and bounds
2 part. 2 and by prescribed lines at any particular
3 ROIL, Q.C.: 3 point. Ours has not been, which would in fact
4 Q. Yes 4 then take you to a consideration of the outer
5 MR. ANDREWS: 5 edge of the continental margin, or a distance
6 Q. Thereisadraft,| believe, proposed treaty 6 of 200 nautical milesfrom the baseline from
7 legislation between the Republic of France and 7 which the breadth of theterritoria seais
8 Canada in respect of that area. The 8 measured. In territoria jurisdictional
9 international arbitration obviously dealt with 9 terms, there are a number of things to
10 ownership and jurisdiction, but atreaty may 10 consider there. What isthe breadth of the
11 well deal with issues of co-operation and 11 territorial sea of Canada, and in fact whether
12 shared jurisdiction which isaresult of that 12 thereisaterritorial sea of Canada.
13 arbitration decision inthe early years of 13 ROIL, Q.C.:
14 this decade. 14 Q. When you say "breadth,” you mean how far out
15 ROIL, Q.C.: 15 doesit go?
16 Q. Right. Okay, because | think we will 16 MR. ANDREWS:
17 ultimately be talking about various structures 17 Q. Yes There issomelega uncertainty about
18 that are within the various basins, perhaps a 18 that ina particular pointin time which
19 few more minutestalking about the basins, 19 would, of course, leave you with some concern
20 wherethey lie. One, for example, iscalled 20 about where to commence the drafting of a 200
21 the Sydney Basin, but by name it seems to 21 nautical mile distance from baselines
22 associate itself with Nova Scotia, but by 22 determined thereby, but | guessthe major
23 location on thelineit appearsto be within 23 unknown about the territorial jurisdiction of
24 the province of Newfoundland, so perhapsyou |24 the Offshore Petroleum Board would be the
25 can justtell usa little bit about what 25 outer edge of the continental margin. While
Page 22 Page 24
1 structures and what activity liein these 1 we have as a fishing-based culture identified
2 various areas. 2 the continental shelf asa prolific fishing
3 MR. ANDREWS: 3 areaand certainly identified in many parts of
4 Q. I’'mjust going to finish firstly dealing with 4 what’ s generically known as the Grand Banks as
5 my definition. 5 being territory which have been the subject of
6 ROIL, Q.C.: 6 commercia enterprise by Newfoundlanders and
7 Q. Okay, your definition, I'm sorry. 7 by Canadians, the outer edge of the
8 MR. ANDREWS: 8 continental margin isnot aline that has yet
9 Q. "A" provided for aprescribed line, and | have 9 been drafted in domestic law or in
10 indicated that there is a prescribed line. It 10 international law. That is presently the
11 hasa start point. It'snot clear legally 11 subject of the United Nations Convention on
12 whether it has an end point, but the drafting 12 Law of the Sea, and there being timelinesin
13 of that line pursuant to meets and bounds of a 13 which countries are being required to identify
14 property description would place the line now 14 the disputed or undisputed outer edge of their
15 where you see it on that map. Y ou would note 15 continental margin, and that is a process that
16 that there isnot an equivalent line which 16 will unfold within the next decade to
17 goes back to an area which you would think of 17 potentially identify the continental margin of
18 asthe low water mark of the province, and 18 Canadain the areaaround the province of
19 starts up againand concludes at another 19 Newfoundland and Labrador.
20 point. There are no prescribed lines in 20 ROIL, Q.C.:
21 respect of the offshore area for Newfoundland 21 Q. So, | takeit though, that the C-NLOPB has
22 other than the one indicated, which is a 22 exercised its territorial jurisdiction with
23 divergence infact from theway the Nova 23 respect to each of the identified basins that
24 Scotian Offshore Petroleum Board has been 24 are shown on this map?
25 granted territorial jurisdiction. Their 25 MR. ANDREWS:
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1 Q. Wehavecarried out our regulatory authority 1 generically asthe Hopedale Basin, there are a
2 within what we believe entirely enclosed 2 seriesof licensesthere. Thelarge green
3 within the defined area of the offshore area 3 onesthat you seeon themap arein fact
4 under the legislation. While we may find it 4 exploration licenses, and they have been
5 at any particular pointintime to identify 5 issued within the past three years. They were
6 the full extent of the offshore area 6 issued as aresult of a competitive bid
7 identified by that definition, wedo inall 7 situation and a call from bids from industry.
8 instances believe that areas where we have 8 There are other licenses up there which are
9 exercised a territorial jurisdiction are 9 smaller and not clear to see, but they are
10 within the area defined as the offshore area. 10 licenses described as significant discovery
11 ROIL, Q.C.: 1 licenses. They are areas where there has been
12 Q. Withinthelegidation. 12 atest which has shown that hydrocarbons exist
13 MR. ANDREWS: 13 inthe area, but at this stage whether they
14 Q. Withinthelegidation. 14 are of commercial value would be the subject
15 ROIL, Q.C.: 15 of further consideration by the owners of
16 Q. Okay, if we finished with the definition, 16 those licenses. Y ou would note, | think, that
17 perhaps now we can go to the identification of 17 the Hopedale Basin and the licenses there are
18 the various areas and the structures, either 18 obviously much closer to land basesin the
19 the exploration or the production structures, 19 Labrador part of the province than they would
20 that we are familiar with that we would have 20 be to the Avalon Peninsula part of the
21 heard in the media, that sort of thing. 21 province where the majority of shore bases
22 MR. ANDREWS: 22 exist, and where transportation in respect of
23 Q. Sure. Theareasidentified asbasinson the 23 passenger travel would ordinarily take place.
24 map that we have on the easel represent the 24 The licensesthat resulted in significant
25 basins that have been brought to the Board’s 25 discovery licensesin the Hopedale Basin were
Page 26 Page 28
1 attention by industry, oil and gas companies, 1 drilled inthe 1980's. The activity in that
2 asareas inwhichthey havean interestin 2 area on those licenses concluded in many
3 pursuing their industry, and pursuing it 3 instancesalmost 30 yearsago. They were
4 hopefully to commercial success. The majority 4 serviced by transportation modalities, some
5 of the green box that you will seeidentified 5 from Labrador, some from theisland, more
6 near where the basins are identified arein 6 often by marine transport, and the facilities
7 the main exploration licenses which have been 7 that actually worked in those areas back in
8 issued by the Board in respect of those areas 8 those days would have to the extent they could
9 largely asaresult of interest expressed by 9 maintained the residency of the workers within
10 industry in theinitial instance that these 10 the facility itself or nearby, sol’m not
11 lands be made available to them for the 11 going to speak about--and | don't believeit’'s
12 pursuit of their industrial, commercial 12 particularly relevant to the inquiry, the
13 activities. | guessif we go from northto 13 transportation. In respect of those licenses,
14 south - 14 | will say that obviously with exploration
15 ROIL, Q.C.: 15 licenses in that area having been issued
16 Q. If wetake thetop one, and again for those 16 within the past three years, issues of
17 that are not in theroom but have the screen 17 transportation of facilities, and personnel to
18 in front of you, perhapsthe top box off the 18 these areas to complete the obligations of
19 coast of Labrador would bethefirst onewe 19 those licenses, which in all casesinclude the
20 will speak of, and then move around whichever 20 drilling of awell, will be matters that the
21 way you choose from there. Simply, eachtime |21 Board--well, the operators in the first
22 we move identify which box will beon the 22 instance and the Board in a regulatory view
23 screen on television. 23 will be dealing with in yearsto come.
24 MR. ANDREWS: 24 ROIL, Q.C.
25 Q. Yes. The northern-most area identified 25 Q. Thereis nocurrent activity inthat basin
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1 right now, or isthere? 1 further drilling activity within the

2 MR. ANDREWS: 2 foreseeable future. Y ou would note that that

3 Q. Therehasover the past number of yearsasa 3 and the Flemish Pass where there are aswell a

4 precursor to drilling activity being 4 number of licenses outstanding -

5 undertaken in those areas. The Board has 5 ROIL, Q.C.:

6 authorized certain geophysical operationsin 6 Q. TheFlemish Pass would bethe most easterly

7 those areas, and the recording of seismic 7 area, the smaller area, yes.

8 information in those areas. 8 MR. ANDREWS:

9 ROIL, Q.C.: 9 Q. Thesmadler areawithin that box aswell would
10 Q. "Geophysical" would be to the layperson - 10 represent some of thelands that are most
11 MR. ANDREWS: 11 distant geographically from what we would
12 Q. Wegeneraly think of seismic operations, the 12 consider to be the historic supply base for
13 mapping of the actual seafloor in that area, 13 exploration inthis area of the province,
14 and as well by use of seismic waves an 14 which would be on the Avalon Peninsula. So
15 analysis of the bedrock layersthat underlay 15 the Orphan Basin and the Flemish PassBasin
16 the surface of the sea bed in those areas. So 16 would be likely within the outer range of the
17 there has been what we consider to be 17 offshore area, and likely areas which are also
18 exploratory activity undertaken in this area 18 the furthest from what we consider to be the
19 over the past--in fact, over the past five 19 traditional shore bases for the oil and gas
20 years, and potentially longer. That activity 20 industry.
21 has not involved significant--has not involved 21 ROIL, Q.C.:
22 the location of drilling facilities, for 22 Q. Okay, so the outer part of those basinsin
23 example, in that area, or production 23 terms of either miles or kilometres, whichever
24 facilities. The exploration activity has been 24 you are more comfortable with, how far would
25 taken from ship-based and ship-shaped 25 they be from the Avalon Peninsula?

Page 30 Page 32

1 facilities which travel with their own crew, 1 MR. ANDREWS:

2 and has not engaged the use of helicopter 2 Q. They would bein excess of 300 kilometres.

3 transit on a regular basis down to any 3 ROIL, Q.C:

4 operator working in that area. 4 Q. Three hundred kilometres plus.

5 ROIL, Q.C. 5 MR. ANDREWS:

6 Q. Okay. Okay, I think that’senough on that 6 Q. Yes

7 one. Perhapswe' Il now move along the map in 7 ROIL, Q.C.:

8 whichever way you choose. 8 Q. Okay.

9 MR. ANDREWS: 9 MR. ANDREWS:
10 Q. Okay, let's goclockwise. Thenext onewe 10 Q. Within the box on the screen and to the south
11 would come to would be the Orphan Basin. 11 we seethe Jeanned Arc Basin. It would
12 ROIL, Q.C.: 12 certainly be the areathat most in thisroom
13 Q. That'scontained withinthe box onthe far 13 would be most familiar with, and likely the
14 right of the video screen? 14 general public as well. The Jeanne d Arc
15 MR. ANDREWS: 15 Basin isthe areawhere early exploration in
16 Q. Yes it is. It would be the upper area 16 the 80’ s produced an indication of commercial
17 These arefairly large exploration licenses. 17 hydrocarbons which could lead to production,
18 They have been outstanding now for somefive |18 and which hasin fact led to productionin a
19 years. They have obligations as aresult of 19 number of projectsidentified--1 will identify
20 the competitiveness bidding situation that 20 them now as the Hibernia project, the Terra
21 wells be drilled on these licenses. There has 21 Nova Project, the White Rose Project, and a
22 been one significant well drilled in the 22 project that feedsthe White Rose Project,
23 Orphan Basin three yearsago. The Orphan 23 called the North Amethyst Project.
24 Basin may well, to meet the terms and 24 ROIL, Q.C.:
25 conditions of licenses outstanding, see 25 Q. And they are all withinthe Jeanne d'Arc
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1 Basin. 1 the ocean and below the surface of the sea
2 MR. ANDREWS: 2 floor, so they are in fact very much fixed in
3 Q. They areall withinthat Jeanne d’Arc Basin. 3 aparticular location. While they are ship-
4 You will noteas well that--and this is 4 shaped facilities and they may rise and fall
5 difficult to see on amap and I’'m not hereto 5 with wave action, and they may swivel on their
6 give ageological interpretation of these 6 particular location asa result of wind or
7 areas, but there are some different colours 7 their own propulsion, they areinfact at a
8 showing in this particular area. Again there 8 specific location at all times where they can
9 are significant discovery licenses in there, 9 beidentified, you know, on anybody’s radar
10 i.e. areas where there has been atest which 10 screen as being afixed point where they are,
11 has shown that hydrocarbons are present, but 11 yes.
12 those are areas which have not perhaps been 12 ROIL, Q.C.:
13 proposed for production. 13 Q. Soon themapthat isonour screen, those
14 ROIL, Q.C.: 14 darker spotsin thebox to thefar east,
15 Q. Atthispoaint. 15 that’ s the areas that we're speaking of. We
16 MR. ANDREWS: 16 can't see the colours, but they appear to be a
17 Q. l.ethecommerciality would still be unknown. 17 more dense area.
18 ROIL, Q.C:: 18 MR. ANDREWS:
19 Q. Yes 19 Q. They’'re orange on the map here, and if anybody
20 MR. ANDREWS: 20 wantsto comeand at abreak have acloser
21 Q. But there arealso areas which are very 21 look at the map to get their bearings on that,
22 difficult to see but are easier to see perhaps 22 that map will be left here with the Inquiry.
23 on the map on the easel, which are orange, 23 ROIL, Q.C.:
24 which are infact production licenses, and 24 Q. Okay. If we continue to move around the coast
25 those are the areas where the Hibernia, Terra 25 of Newfoundland, we come to the Laurentian
Page 34 Page 36
1 Nova, White Rose and North Amethyst Projects | 1 Sub-Basin.
2 areto befound, and | will say that these 2 MR. ANDREWS:
3 three facilities, which are moored either 3 Q. TheLaurentian Sub-Basin, yes.
4 permanently or quasi-permanently in the area 4 ROIL, Q.C.
5 producing oil and gas, really are fixed points 5 Q. And that isthe onethat hasthe line from St.
6 that the industry focuses oninlooking at 6 Pierre going through it?
7 their transportation objectives for personnel 7 MR. ANDREWS:
8 and equipment. The Hibernia platform isin 8 Q. That is bisected by what is caled the
9 fact afixed platform which is resting on the 9 Baguette which isthe territorial access limit
10 sea bed. The other two facilities are 10 attached to -
11 attached to particular points either by 11 ROIL, Q.C.:
12 dynamic positioning or by anchorsand are 12 Q. Sothat’scalled the baguette, isit?
13 long-term residents of aparticular area of 13 MR. ANDREWS:
14 the offshore area. 14 Q. The Baguette, yes. Yes, the particular
15 ROIL, Q.C.: 15 description of the territory under the
16 Q. Sowhilethose two other facilities, and we'll 16 authority of the Republic of France in that
17 hear more about them later, while they look 17 area doescontain an elongated area which
18 like ships they'reredly attached by some 18 extendsto a particular point as determined by
19 mechanical means to the bottom of the sea bed 19 international arbitration and that, | guess,
20 for production purposes? 20 you could anticipate that that was included to
21 MR. ANDREWS: 21 provide access from the closer-to-shore areas
22 Q. Certainly they arefixed in location because 22 to an area called potentially, you know, the
23 they arein fact receiving produced oil and 23 areaoutside the continental margin or 200
24 gas by way of flow linesfrom the reservoirs 24 nautical miles from baselines. The Laurentian
25 which arein fact thousands of metres below 25 Sub-Basin itself, you will note that there are
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1 green areas described on the map, which would 1 mainly on the Avalon Peninsula where
2 be exploration licenses which are presently 2 shorebases may be better or more efficiently
3 extent inthat area.  Those interests do not 3 situated, but | am not awarethat the main
4 continue through the area that I've just 4 supply bases are other than St. John's. |
5 described asthe Baguette, but there may be 5 will say that, because | have ahouse on the
6 interests having been granted by the Republic 6 Southern Shore, | do drive by Bay Bullsfairly
7 of France inrespect of those areas. The 7 regularly and | do see activity that is
8 licenses themsalves, asall licenses in our 8 related to the offshore being conducted out of
9 areado, carry with them drilling obligations. 9 that port aswell.
10 That these licenses are still existent means 10 ROIL, Q.C.:
11 that they are within a period of time 11 Q. Yes
12 described in those licenses, but | can’t say 12 MR. ANDREWS:
13 that there hasto date been no drilling 13 A. | think that that is mainly the transport of
14 activity in thisarea, but again aswith the 14 certain heavy equipment that perhaps may not
15 Hopedale Basin and infact with the other 15 be best serviced out of the supply basein St.
16 basinsthat | havereferred to there may at 16 John's, but | would say -
17 anytime be what we characterize as exploration 17 ROIL, Q.C.:
18 activity being undertaken in the area, and 18 Q. But the focus is on helicopters though.
19 that may be by way of site surveys, i.e. the 19 Helicopters are all out of St. John’s at this
20 surveys of the actual sea floor to determine 20 point?
21 its nature and obstruction and grades, and as 21 MR. ANDREWS:
22 well seismic activity which may determine by 22 A. Thehélicopter baseislocated near St. John's
23 the use of sonic wavesor electromagnetic 23 International Airport, whichis just outside
24 waves the composition of the layers of soil, 24 of St. John’sand | am not aware that the base
25 rock, shale, hopefully oil and gas, that lie 25 for helicopter transport has any other
Page 38 Page 40
1 under these licenses. The important thing, | 1 location within the province. | would
2 think, hereto note and why 1I'm spending 2 conclude that they do have aternate landing
3 particular time on thisone is--l am not a 3 sites potentialy where they--with weather
4 geoscientist, but | think the important point 4 precludesin the St. John’s area, they may use
5 to note is again the location of thisbasin in 5 other landing facilities, but I’'m certainly
6 relation to the land mass and the areas that 6 not awarethat the permanent facility for
7 we would consider to be the historical, 7 helicopter transport for the offshore oil and
8 traditional shore bases for the oil and gas 8 gasindustry is anywhere but in the St. John’'s
9 industry, and while I’ ve referred to a number 9 area.
10 | should say the Avalon Peninsulahasbeenand |10 So again, just to go back to my point,
11 continuesto be thelocation of the shore 11 I’m speaking about these basins so that you
12 bases for activities which support those 12 can see the distance and the geographic
13 activities that we know are going to continue 13 location of these areas from what we consider
14 inour area, being the production projects, 14 to bethe traditional supply base by vessel
15 Hibernia, Terra Nova, White Rose, and North 15 and helicopter, which would bethe Avalon
16 Amethyst. 16 Peninsula.
17 ROIL, Q.C: 17 ROIL, Q.C::
18 Q. But they are all serviced out of the St. 18 Q. I'mtold, while you were speaking, that the
19 John's, Avalon Peninsula area. 19 PowerPoint presentation does not get on the
20 MR. ANDREWS: 20 television or in the web broadcast, that all
21 A. Whilethere have--you know, | think that the 21 that isseen thereiseither you, me or the
22 companies, the companies have certainly 22 Commissioner, based on the three cameras here.
23 serviced those projects out of St. John's 23 So as we continue, we'll talk about these
24 shorebases to date. | am awarethat the 24 thingsin terms of their distance from land or
25 companies have investigated other areas, but 25 some other way to identify it for people who
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1 are watching on television. 1 A. Itis thesouth coast of the province, the
2 MR. ANDREWS: 2 Burgeo area, might in fact be down that way.
3 A. Okay. I’'m hoping that’s not going to apply to 3 It would be, | believe, an area, 1'd describe
4 the rest of my presentation, but - 4 it being within 150 kilometres certainly of
5 ROIL, Q.C.: 5 land at the full extent. The Sydney basin has
6 Q. No. Wédl, the- 6 not been significantly explored. Again, there
7 MR. ANDREWS: 7 may have been seismic or specific seabed
8 A. Thepresentation itself does not show? 8 survey work done in that area, but that is not
9 ROIL, Q.C.: 9 an areathat has seen exploration drilling as
10 Q. Doesnot show. 10 isacondition of the license granted in that
11 MR. ANDREWS: 11 area. That license has been outstanding now
12 A. Allright. 12 for about two years, | believe. It would have
13 ROIL, Q.C.: 13 arequirement that awell bedrilled on that
14 Q. Sowe'll usethat to guideus through, but 14 license within thefirst five or six years of
15 you're doing very well in describing things, 15 the license, depending on terms, in order to
16 sowe'll keep on going. How far is thefar 16 maintain tenure of that license.
17 end of the Laurentian subbasin? What is that 17 ROIL, Q.C.:
18 distance from the Avalon Peninsula area? 18 Q. Right.
19 MR. ANDREWS: 19 MR. ANDREWS:
20 A. Agan, youwould look at it being from the St. 20 A. And then coming around to the Anticosti basin,
21 John's area would be in excess of 300 21 which we refer to often as the Western
22 kilometres. 22 Newfoundland and Labrador region. These
23 ROIL, Q.C.: 23 would, you would note that the licenses in
24 Q. Okay. 24 green runright up to what we would, as
25 MR. ANDREWS: 25 laymen, think of asthelow water mark. So
Page 42 Page 44
1 A. Butyouwould notethat there are other land 1 here, you get some indication of how the
2 masses of the Province of Newfoundland and 2 territorial jurisdiction workswhen it gets
3 Labrador which may be closer to that 3 closetoland. Thereare, | believe, eight
4 particular area. 4 licenses outstanding on the west coast. These
5 ROIL, Q.C.: 5 areinthe offshore areg, i.e. thelicenses
6 Q. Yes so for example, the boot of the Burin 6 that are granted by the Offshore Petroleum
7 Peninsulamight be physically closer to the 7 Board run from the low water mark seaward.
8 Laurentian subbasin than St. John’s? 8 You would perhaps be aware that that isan
9 MR. ANDREWS: 9 area on the west coast of the province where
10 A. Itcertainly would be, yes. 10 some onshore oil and gas activity hastaken
11 ROIL, Q.C.: 1 place. Some of the onshore licenses, which
12 Q. Yes, okay, again just for--so that people who 12 are granted by the Province of Newfoundland
13 are listening would be able to have an 13 and Labrador itself proper, without reference
14 understanding of where the Laurentian subbasin = |14 to the Board, abut the low water mark of the
15 islocated. 15 licenses which have been granted in the
16 MR. ANDREWS: 16 offshore area.
17 A. Andagain, coming again clockwise, the Sydney |17 We have not seen drilling in the offshore
18 basin, again this is an area with an 18 area, i.e. by a drilling facility located
19 exploration license outstanding and you can 19 seaward of the low water mark in some years,
20 see in the green on the map on the easdl. 20 although there has been some activity in this
21 ROIL, Q.C.: 21 area. We have seen some drilling which has
22 Q. It liesmuch closer to theland mass of 22 commenced in the onshore areaand by way of
23 Newfoundland and close to what communities, so |23 deviation of the drill string, | don’t want to
24 that people can understand? 24 get too technical here.
25 MR. ANDREWS: 25 ROIL, Q.C.:
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1 Q. No. The pipedoesn’'t godownin astraight 1 not other basins or in fact deep water
2 line? 2 locations where industry might liketo see
3 MR. ANDREWS: 3 interest, to see licenses made available for
4 A. Thebit at the end of the drill would end up 4 them to conduct their exploration activities.
5 in anarea that we would consider to be 5 ROIL, Q.C.:
6 vertical distance from the surface of the sea, 6 Q. So these basins are the identified
7 as opposed to the surface of the land. So the 7 opportunities.  There may be other
8 bit would end up some hundreds or thousands of 8 opportunities that have not yet been
9 meters down into the earth but under a block 9 identified?
10 of land which would be covered by seawater as 10 MR. ANDREWS:
11 opposed to air. 11  A. These arethe opportunities that are presently
12 Sointhat areg, it'ssafeto say that 12 being availed of. As wego forward, as
13 the majority of the drilling that we have seen 13 technology expands, asour knowledge of the
14 in recent years has been by what the general 14 world's ecosystem expands, we may well see
15 public would known more as conventional drill 15 other areas which may or may not be shallower
16 rigs, drill rigsthat sit on a concrete 16 water basins opened up for exploration, and
17 platform on land and would pump up and down in 17 those areas, even in unidentified basins,
18 aproduction modeor drill with a vertical 18 would be within the territorial jurisdiction
19 derrick directly into the ground as you would- 19 of the Canada Newfoundland and Labrador
20 -as possibly many people would have seenin 20 Offshore Petroleum Board.
21 the western sedimentary basin in the 21 ROIL, Q.C.:
22 Alberta/Saskatchewan area. This would be 22 Q. Good, okay. Perhapswe'll move on to the next
23 traditional technology for drilling. We've 23 dide and the next issue, which is the
24 had no production, but hopefully one day there 24 legidlative jurisdiction.
25 will be. It does not carry with it, 25 MR. ANDREWS:
Page 46 Page 48
1 obviously, the helicopter transportation 1 A. TheBoard itself, the Canada Newfoundland and
2 issues for personnel that the operations which 2 Labrador Offshore Petroleum Board, is first
3 are more separated from land structures would 3 really spoken of ina document called the
4 entail. 4 Atlantic Accord Memorandum of Agreement in
5 So while there has been, and you could 5 1985. That Memorandum of Agreement between
6 see some locationson the west coast where 6 the Federal Government of Canada and the
7 drilling by the use of afloating production-- 7 Provincial Government of Newfoundland and
8 afloating drilling unit would better serve 8 Labrador set out a regime which they intended
9 tapping of areservoir, we have not seen that 9 to put in place to jointly manage the oil and
10 type of operation in some years. 10 gasindustry in, what was identified in that
11 ROIL, Q.C: 11 agreement as the offshore area, and set aside
12 Q. Okay. | think that takes us then pretty much 12 issues of sole jurisdiction and ownership.
13 through the geographical jurisdiction of the 13 So that Memorandum was a significant
14 Board and the various structures that you are 14 moment in time for the creation of asingle
15 either currently regulating or able to. 15 regulator for the oil and gasindustry in the
16 MR. ANDREWS: 16 offshore area off Newfoundland and Labrador.
17 A. Yes. Whilel'veidentified these basins, | do 17 The Memorandum of Agreement itself stated that
18 haveto say that if industry were to propose 18 legislation would be putin placefor the
19 tous that they would liketo beable to 19 creation of ajoint management board. The
20 explore in any other area that iswithin the 20 Memorandum itself dealt with the methods that
21 defined term of the offshore area, the Board 21 that board would use for the granting of oil
22 would consider that representation. So while 22 and gas rightsand also set out the regime
23 I’'veidentified these basins asthe basins 23 that that board would use for regulation of
24 which have presently been opened to 24 operationsin exploitation of those rights
25 exploration, that is not to say that there are 25 which were granted. It wasa fairly robust
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1 memorandum of agreement. It isavailable on 1 MR. ANDREWS:
2 the website here at the Inquiry and at the 2 A That'svery clearly a methodology that was
3 Offshore Petroleum Board, and whileits main 3 chosento, inavery real way, set aside the
4 purpose wasto set out what the Governments 4 issue of exclusive jurisdiction or ownership
5 intended to do by way of legislation, and did 5 inthisarea. Thelegidationis, infact,
6 ultimately do by way of legidation in 1985 6 what was termed at the time "mirror
7 and 1986, the Accord itself remainsa live 7 legidation." Theterms of the Canada--of
8 document. 8 the--and just for ease now, I’m going to refer
9 Pursuant to Section 17.1 of the 9 to the Federal Act and the Provincia Act,
10 legislation, the Canada Newfoundland and 10 rather than go to the name.
11 Labrador Offshore Petroleum Board isto carry 11 ROIL, Q.C:
12 on its activities pursuant both to the 12 Q. Yes.
13 legislation and to the terms of the Memorandum 13 MR. ANDREWS:
14 of Agreement. So that was a particular moment 14  A. TheFedera and the Provincial Actswere, in
15 intime. It set out what the Governments 15 fact, drafted by adrafting team composed of
16 intended to do by way of legislation and | can 16 representatives from both Canada and the
17 tell you that in fact within two years, well a 17 Province. It was based, to some extent, on
18 little more than two years of the signing of 18 oil and gas legidation that was then
19 that Memorandum of Understanding, Memorandum 19 outstanding in Canada and the Province, but in
20 of Agreement, the two pieces of legislation, 20 fact the creation of these new acts wasthe
21 the Canada Newfoundland Atlantic Accord 21 result of drafting in parallel Federa
22 Implementation Act and the Canada Newfoundland 22 legislation and Provincial legisdation. The
23 and Labrador Atlantic Accord Implementation 23 terminology is much the same. Theindex, and
24 Newfoundland and Labrador Act wereput in 24 | useasavery useful instrument and | know
25 place by the Federa Government and the 25 you have found aswell, theindex tothese
Page 50 Page 52
1 Provincial Government respectively. 1 Actsrunin parallel and do mirror each other.
2 ROIL, Q.C: 2 The same provisions are found in the same part
3 Q. Okay. Justto takeyou back for amoment, if 3 or the same division of the legidation and to
4 | can paraphrase | hope, what | think I've 4 al--in al intent and respect, they are the
5 heard you say isthat thejurisdiction of 5 same legidlation.
6 Newfoundland as a province and the 6 ROIL, Q.C.:
7 jurisdiction of Canadaasa country, the two 7 Q. Although if one compared word for word, there
8 entities decided not to answer the question as 8 might be word differences here and there?
9 to who ownsiit, but rather to work together to 9 MR. ANDREWS:
10 developit? Isthat closeto what you have 10 A. One will find that thereis some wording
11 said? 11 differences, and in fact, you will find that
12 MR. ANDREWS: 12 in the Federa, the piece of Federa
13  A. Yes. Thetwo governments agreed, you know, | |13 legidlation, there were some other pieces
14 won't speculate on why, but they did agree 14 added in. There were provisions dealing with
15 that asingle regulatory agency and asingle 15 corporateincome tax. There were provisions
16 jurisdiction to look at developing an oil and 16 dealing with equalization and there were
17 gasindustry in this area was the best way to 17 provisions dealing with payment mechanisms for
18 proceed and they documented that in the 18 royalties. Those provisions are not found in
19 Atlantic Accord Memorandum and ultimately |19 the Provincial Act for constitutional reasons
20 brought it to pass with their legislation. 20 in many respects. So you will find, you know,
21 ROIL, Q.C.: 21 if youlook at the thicknessof the two
22 Q. Okay, and do | take from what you said that 22 documents, you'll findthat oneis thicker
23 instead of having one piece of legidation 23 than the other. | have not found any instance
24 that governsit entirely, there are two, one 24 where a provision of the Provincial Act isnot
25 provincial and one federal? 25 found within the Federal legislation. So the
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1 Provincia Act certainly mirrors the Federal 1 look at the dlide, | just want to make sure
2 Act, asdoesthereverse for any substantive 2 that Mr. Andrews has covered the various items
3 section. You would find potentially some 3 that he wanted to cover.
4 difference in wording, but certainly no 4 MR. ANDREWS:
5 expressed intent that any meaning be attached 5 A. I'vegot anumber, just five minutes maybe to
6 to any divergence of wording. The regime was 6 finish this dlide.
7 to beidentical. 7 ROIL, Q.C.:
8 ROIL, Q.C.: 8 Q. Okay, yeah, | think that would perhaps be a
9 Q. Sojusttotakeabrief examplefrom what we 9 good time then. Soif you'd keep that in
10 spoke of earlier, the section that created the 10 mind, just continue through thisslide. We
11 opportunity and obligation for thisInquiry, 11 won'’t go to the next one.
12 did you read from or did you refer to--1 don’t 12 MR. ANDREWS:
13 know think you read from, but were you 13 A. Okay. The consequence of enacting mirror
14 referring to the Federal or Provincia? | 14 legidlation, and it was a fairly new concept
15 think the number 165 came up. 15 at the time, was that the parties put in place
16 MR. ANDREWS: 16 the same legidlation and agree aswell to
17 A. 165isaprovision of the Federal legislation, 17 maintain that legislation equivalent in both
18 and | believe at this, when you compare the 18 jurisdictions.  So the Atlantic Accord
19 legidlation at this stage, there may be a 19 Memorandum of Agreement provides that neither
20 difference of two section numbers. Am | 20 the Federal Act nor the Provincial Act can be
21 right? 21 amended in isolation. Both Acts would have to
22 ROIL, Q.C.: 22 be amended at the sametime and in the same
23 Q. lwon't hold you to not having lunch if you 23 manner, so that the mirror -
24 get it wrong. 24 ROIL, Q.C.:
25 MR. ANDREWS: 25 Q. Continues.
Page 54 Page 56
1 A. There is an equivaent provision in the 1 MR. ANDREWS:
2 Provincial legislation. | referred to Section 2 A. - hasthe sameimage. So that amendment, that
3 165. | think that there may be a difference 3 isagain reflected in the legidation itself,
4 in numbering, but the provision of 165, which 4 that amendments of the legislation are not
5 runsfor five subsections, about apage of 5 effective until the same amendment has been
6 text, that section would again be found in the 6 madein the equivalent legislation, either
7 Provincial Accord legidlation, aswould the 7 provincially or federally. The legislation
8 definition of the offshore area, which we 8 itself, and both these Acts are on your
9 looked at in the previous map. That 9 website aswell asthe website at the Board,
10 definition would bethe same, contained in 10 they are, you know, printed double-sided.
11 Section 2 of both pieces of legiglation. 11 They’'re both about an inchthick. It's a
12 ROIL, Q.C.: 12 fairly extensive piece of legidation, but
13 Q. Socan| takeit then that to all intents and 13 again, and I'll say it again, this isvery
14 purposes, for the sake of our investigation 14 robust legislation. There' srarely aquestion
15 and our Inquiry, there is nothing materially 15 you can ask it about what you do here or who
16 different from one Act to the other? 16 can dowhat that it doesn’t give you an
17 MR. ANDREWS: 17 answer. The legidation itself contains
18 A. Yes, | would say that that’s the case. 18 significant and extensiveregulation making
19 ROIL, Q.C.: 19 powers, and those are powers that are granted
20 Q. Okay. 20 to the Governments. | will say first off that
21 COMMISSIONER: 21 thereis again aprovision that regulations
22 Q. Mr.Rail, might thisbe agoodtime to take 22 canonly be effective and implemented when
23 the break? 23 promulgated, legal term, under the regimes of
24 ROIL, Q.C.: 24 both the country of Canada and the Province of
25 Q. | thinkit might be. Isthere--1 think if we 25 Newfoundland and Labrador. So again, the
Page 53 - Page 56
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1 mirror ismaintained in respect of the full 1 A. This ismy Federal book andthere is an
2 suite of regulatory powers. 2 equivalent Provincial book, and as| say, it’'s
3 ROIL,Q.C.: 3 the mirror image. So while the Board has no
4 Q. Theregulations are for Government, not for 4 regulation making power, of course regulations
5 the Board, to pass? 5 are probably the most--are clearly one of the
6 MR. ANDREWS: 6 most important instruments that the Board has
7 A. Clearly regulations are a Government power. 7 to be aware of and that those we regulate have
8 The legidation provides specifically that the 8 to be aware of. The day-to-day business of
9 Governor-in-Council or the Lieutenant 9 what the Canada Newfoundland and Labrador
10 Governor-in-Council may promulgate 10 Offshore Petroleum Board does is implement the
11 regulations, and | think if you count them up, 11 legislation and the regulations asthey have
12 there are potentially over 40 opportunities 12 been provided to us by the two Governments.
13 for regulation making under this legislation. 13 ROIL, Q.C.:
14 Many have been taken up, and there are 14 Q. That soundslikeareally good placeto call
15 certainly more than ten sets of regulations 15 for abreak.
16 that the Governments, acting together, have 16 COMMISSIONER:
17 proposed within the jurisdiction of the 17 Q. Allright. Okay then, thank you. We'll take
18 legidlation and promulgated. Now they 18 about 15 minutes.
19 promulgate separately, but the regulation 19 (BREAK)
20 again can be read side by side as the 20 COMMISSIONER:
21 legislation can, and the legislation itself 21 Q. Mr. Rail, before you start, one brief
22 provides that no regulation can be amended--no |22 formality. The exhibits that you tendered
23 implementation of an amended regulation can be |23 this morning have now been entered and they
24 undertaken until the equivalent amendment has |24 are part of the record.
25 been made to the regulation under the other 25 ROIL, Q.C.:
Page 58 Page 60
1 legidlation. 1 Q. Thank you, Commissioner. Okay, | think we're
2 The Board has no regulation making power 2 on the record now. You have indicated that
3 itself. Thereare regimeswhich provide-- 3 the List of Exhibitsthat | circulated this
4 well, and there are regimeswithin our own 4 morning are now part of the record?
5 country which enable regulatory agencies to 5 COMMISSIONER:
6 publish documents which they call regulations 6 Q. Yes
7 which have consequences for those that they 7 ROIL, QC::
8 regulate. There is no power within this 8 Q. Thankyou, sir. Mr. Andrews, before we go on
9 legidation for this Board to make 9 to the next slide, just one question arising
10 regulations. What we are empoweredtodois 10 from the piece, the legidlative piece. Is
11 implement on an ongoing basis the terms and 11 there any other jurisdiction that you're aware
12 conditions of the regulations asthey are 12 of that has a similar regime to the C-NLOPB in
13 provided to us. 13 terms of dual legidation and dual regulatory
14 Y ou will notice that people at the Board 14 regimes?
15 carry around with them, many of them, abinder |15 MR. ANDREWS:
16 equivalent to this. This isacopy of the 16 A. Within Canada, Nova Scotiawould have the same
17 legislation and the back two inches of that 17 format of mirror legisation, and within
18 would be the regulations that have been 18 Canada aswell, | have to say, as aregulator
19 proposed under this--that have been 19 who attends conferences every now and then,
20 promulgated under this legislation. 20 you do hear of things like the Quebec Offshore
21 ROIL,Q.C.: 21 Accord or the British Columbia Offshore
22 Q. Andthat three-inch binder is only one book. 22 Accord, which might in fact be a similar type
23 Therewould bean equivalent for the other 23 of legidative arrangement where enable to--in
24 jurisdiction? 24 order to enablea single regulator for the
25 MR. ANDREWS: 25 industry and the territorial jurisdiction that
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1 potentially ownership or authority issues 1 ROIL, Q.C.:

2 might be put aside. But | think that, you 2 Q. Okay.

3 know, if youwould look at acountry like 3 MR. ANDREWS:

4 Australiawhich has much the sametype of 4 A. Some would characterize a prescriptive

5 governance style aswe do, they clearly have 5 regulatory format asbeing amost like a

6 states equivalent to our provinces and a 6 checkligt, that you--if you go to a particular

7 federal government and there obviously must be 7 section and you'retrying to figure out what

8 some accommodation between those governments 8 itis, you have--if youtick all the boxes,

9 in respect of regulation. 9 you'vemet al the criteria. An alternate
10 ROIL, Q.C:: 10 form of regulation is called performance-based
11 Q. You have no specific knowledge of those ones? 11 or goa-oriented regulation, and itis, in
12 MR. ANDREWS: 12 fact, quite popular in some jurisdictions, and
13 A. No, | don't. 13 in fact, would match up with what has been
14 ROIL, Q.C.: 14 called smart regulation within the Canadian
15 Q. Okay. We cancheck that if it becomes 15 Federal Government system, as you know, a
16 appropriate for us. Okay, let’'s move to then 16 model for regulation making, which potentially
17 the next dlide, which is slide number five. 17 leavesit to those who are regulated to apply
18 MR. ANDREWS: 18 innovation and find the best way to accomplish
19 A. |just had acouple of pointson thislast 19 an objective, i.e. goal-oriented focus on a
20 dide, if we can just finish off on. Sorry. 20 goal, asopposed to aprescriptive model,
21 ROIL, Q.C.: 21 which would focuson al the steps that have
22 Q. Oh, okay, yeah. No, | thought | had ticked 22 to be made, whether the goal is achieved or
23 off everything. 23 not. | would describe the regulations under
24 MR. ANDREWS: 24 the Accord legidlation as being quite
25 A. Ticked off everything onyour list. | did 25 prescriptive in nature. That has enabled the

Page 62 Page 64

1 want to say that there areafull suite of 1 Board to run afairly close monitoring of the

2 regulations which have been made under these 2 offshore workplaces, to ensure that al of the

3 two pieces of legidation. They're 3 stepsthat are agreed to be undertaken ina

4 significant. They are robust like the 4 prescriptive regime and all of the tick boxes

5 legidlation, and - 5 continue to be ticked. It also enables us,

6 ROIL, Q.C.: 6 because of the check box system, to identify

7 Q. You usethe expression "robust.” I'm not sure 7 very quickly where a non-compliance has

8 that everybody would understand that. Can | 8 occurred. Because infact a specific thing

9 use the word "comprehensive'? 9 that was supposed to be done may not have been
10 MR. ANDREWS: 10 doneor may have been done ina different
11 A. Comprehensive would be fine, yeah. 11 manner. Whereas under the performance or
12 ROIL, Q.C.: 12 goal-oriented system, one would find that on
13 Q. Yes, okay. 13 theway to achieving the objectivethat is
14 MR. ANDREWS: 14 regulated under the regulation there is not
15  A. Andtheregulations that have been made under 15 that checklist or step-by-step operation and
16 thislegislation | would characterizein the 16 in that way, thereis really no non-compliance
17 main as being quite prescriptive, and | think 17 unless there's an irregularity, unless
18 that's language that you will, as a 18 something goeswrong. The step towardsthe
19 Commission, hear going on into the further 19 objective, towards the goal, does not carry
20 witnesses. The regulations - 20 with it particular actions which are non-
21 ROIL, Q.C.: 21 compliant. So | would describe the
22 Q. Prescriptive means? 22 regulations that have been provided under our
23 MR. ANDREWS: 23 legidlation as being, in the main, quite
24 A. Prescribe that something has to be done and it 24 prescriptive. When you read down through the
25 hasto be donein a particular way. 25 regulation, you can seewhat it's about and
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1 what is required in order to bring oneself 1 would not have been any amendment since that
2 withinthat regulation. You'll beable to 2 time of substantive nature. The legidative
3 tick off the items that need to be done. 3 jurisdiction of thetwo Acts provides some
4 ROIL, Q.C. 4 jurisdiction in respect to environmental
5 Q. Soltakeit that oncewe start to speak to 5 assessment, obviously jurisdiction in respect
6 Mr. Pike, that that will become more obvious 6 of inquiriesand investigations. | don't
7 in terms of examples through him? 7 think it would be a surpriseif in examining
8 MR. ANDREWS: 8 the four corners of our legidative
9 A Um-hm. 9 jurisdiction that we come upon other
10 ROIL, Q.C.: 10 administrative agencieswho may have some
11 Q. Okay. 11 equivalent or overlapping jurisdiction. |
12 MR. ANDREWS: 12 would speak--you know, | guessif you look at
13 A. As wéll, there has been one substantive 13 165, our Inquiry into the incident of the
14 amendment to the Accord legislation, the two 14 crash of Cougar 491, you would find, whether
15 Acts, and that wasdonein 1992. Those are 15 you call it overlapping or conflicting or
16 changesthat are madeto what we consider to 16 perhaps just overlapping jurisdiction
17 be the operating provisions of the Act and for 17 potentially at Transport Canada, potentially
18 those who are familiar with the Act, the 18 at the Transportation Safety Board.
19 changes were made mainly in part three of the 19 ROIL, Q.C.:
20 Act, which is the petroleum operations 20 Q. Which are the other two bodiesthat we'll be
21 section, some changesin petroleum resources 21 hearing from shortly.
22 whichis part two of thelegislation. But 22 MR. ANDREWS:
23 that is the only amendment that has been made 23 A. Yeah. But |l think that you would also redlize
24 to the mirror legislation that’s of any 24 that in fulfilling the mandate of our
25 substance. 25 environmental assessment jurisdiction under
Page 66 Page 68
1 ROIL,QC: 1 our legidation, we might come upon an
2 Q. Sinceitsoutset in 19867 2 overlapping jurisdiction with the
3 MR. ANDREWS: 3 environmental assessment department of the
4  A. Totoday, 2009. 4 Federal Government or of the Provincia
5 ROIL, Q.C.: 5 Government, and the same when you look at our
6 Q. Okay. 6 authority in respect of occupational health
7 MR. ANDREWS: 7 and safety. You might well see that thereis
8 A. There have been amendments to the royalty and 8 encroaching or overlapping jurisdiction with
9 equalization sections of the Federa 9 Provincial or Federal authoritieswith the
10 legislation and | think in the news perhaps, 10 same--with many of the same objectives in
11 we've heard about the new Accord or a new 11 mind. Section 46.1 of the legislation
12 Accord having been struck at some point in 12 providesthat to avoid duplication of effort
13 time. Thoseare provisionsthat deal with 13 and to coordinate activities, the Board and
14 royalties and equalization and are not a part 14 governments can enter into memorandums of
15 of what | refer to as the operating sections 15 understanding with other government agencies,
16 of the Atlantic Accord, the parts that affect 16 and that isamechanism that the Board has
17 the Board' s operations as aregulator, which 17 engaged to ensure--well, two things really,
18 are ordinarily parts two and part three. 18 one, that we do fill all corners of the
19 ROIL, Q.C:: 19 mandate that we'rerequired to fill by the
20 Q. Andthosearethe parts, the unamended parts 20 legidlation, but secondly, that overlap,
21 are the parts that we would be more focused on 21 duplication of effort and coordination of
22 inour Inquiry? 22 effort with other agenciesis accommodated at
23 MR. ANDREWS: 23 the corners of our jurisdiction, where they
24 A. Youwill befocused on part three in the main, 24 may have similar objectives and similar
25 which was amended by the 1992 amendment, but 25 authority.
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1 ROIL, Q.C.: 1 ROIL, Q.C.:
2 Q. Sotheobjective being--again, I’'m restating 2 Q. Giveme perhapsaquick example of wherethe
3 what I'm hearing you say, | think. The 3 legislation said the Board shall do something.
4 objective being that there be no voids, but 4 MR. ANDREWS:
5 also that there be no conflicts? 5 A. TheBoard' sdecisions are described as finad,
6 MR. ANDREWS: 6 but for instance, in approving, in the context
7 A. Thatisexactly the case, and you know, there 7 of aproject, abenefits plan. The benefits
8 are a number of memorandum of understanding | 8 plan would be a matter of great significance
9 that have been entered into by the Board and 9 under the mandate of the Board, dealing with
10 the governments with other agencies. 10 industrial benefits which would result to the
11 ROIL, Q.C.: 1 Province and to Canada, pursuant to a
12 Q. Okay. The next dideis the organizational 12 development being undertaken. That benefits
13 chart, and again, we haveto remember, for 13 plan would be provided to the Chairman of the
14 purpose of our evidence, that there are people 14 Board by the operator who proposes the plan
15 who do not get to see this, in terms of your 15 and indicates that he will abide by it. That
16 current presentation. 16 plan itself, the benefits plan, would be
17 MR. ANDREWS: 17 analyzed by steff at the Board, who would
18 A. TheBoard itsalf has seven members, and this 18 prepare a staff analysis, potentially make
19 isprovided in Part One of the Act, whichis 19 recommendations, potentially have interaction
20 entitled Joint Management, and it provides--I 20 with the operator in respect of deficiencies
21 think it goes up to sections somewhere in the 21 or incompleteness within the benefits plan.
22 40s. It provides for the set up of the Board 22 That benefits plan, along with the staff
23 and the way the Board isto structure itself. 23 analysis, would be then provided to the Board
24 Of those Board members, three are to be 24 because the legidation says the Board shall
25 appointed by the Provincial Government, three 25 approve a development, a benefitsplan. A
Page 70 Page 72
1 are to be appointed by the Federal Government, 1 benefits plan, for example, may be approved,
2 and one, who is to be the chairman, and in our 2 and | think in all cases have been approved
3 instance, the chairman and the chief executive 3 conditionally, and that means that the Board
4 officer, isto be appointed jointly by both 4 receives the benefits plan itsef, the staff
5 governments. Again, you can see the mirror 5 analysisthat goes along with it, and there
6 provisions of the legislation being reflected 6 would read and understand both documents and
7 in some of the mechanisms that are even 7 at some point in time, approve of the benefits
8 incorporated into the two pieces of 8 plan, subject to terms and conditions, which
9 legislation. So the Board has seven members. 9 may be terms and conditions which are
10 It meets at least monthly, by the legislation, 10 described in the staff analysis, may be terms
11 and does meet more regularly than that. 11 and conditions that they as a Board determine
12 ROIL, Q.C.: 12 need to beimposed on the benefits planin
13 Q. Sowould the Board be akinto aboard of 13 order to achieve the objective that the
14 directorsfor a corporation? 14 legislation points out.
15 MR. ANDREWS: 15 ROIL, Q.C::
16 A. Itisvery akinto aboard of directors. They 16 Q. Dol takeit from that the fact that there are
17 certainly, by meeting monthly or even more 17 certain things that the legidation saysthe
18 frequently, are not familiar with, and need 18 Board shall do, there are, by implications,
19 not be familiar with the day-to-day, the 19 some things that staff or certain staff can do
20 routin